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BACKGROUND 
 
 
In North Carolina, individuals and entities required to offset permitted unavoidable impacts to 
aquatic resources may choose to meet their regulatory permit requirement to provide 
compensatory mitigation in one of three ways: 

1. Provide the compensatory mitigation themselves; 
2. Purchase compensatory mitigation credits from an approved bank serving the area in 

which the impacts will occur; or 
3. Make a specified payment to the N.C. Ecosystem Enhancement Program. 

 
The N.C. Ecosystem Enhancement Program (EEP) administers a voluntary In-Lieu Fee (ILF) 
program whereby permittees may comply with Federal and State regulatory requirements 
through payment to the program.  Based on the magnitude and type of the mitigation required by 
regulatory agencies, payment to the EEP transfers an applicant’s mitigation responsibility to 
EEP.  The money paid into the program is used to implement stream and wetland restoration 
projects to meet regulatory requirements.   
 
EEP continually evaluates the cost of meeting assumed mitigation responsibilities through 
stream and wetland restoration projects and proposes adjustments to the established fees as 
needed.  It is critical to program success and effectiveness that fees assessed reflect actual costs 
incurred to provide acceptable mitigation and meet regulatory requirements.  Additionally, 
inadequate fees endanger the program’s financial viability.  EEP restoration projects include a 
number of steps, all of which contribute to overall project cost.  Project components include: 
 

 Project identification and development. 
 Land or conservation easement acquisition. 
 Project design. 
 Project construction. 
 Monitoring project for 5 years to ensure success. 
 Maintenance activities as needed. 

 
The most recent revision to mitigation fees became effective in April 2003.  This revision 
resulted in an increase in the fee for stream mitigation credit and established a process to 
annually adjust stream and wetland fees to keep pace with inflation.  EEP’s current mitigation 
fee schedule is provided for reference in Appendix 8.  
 
Since April 2003, the program has expanded to the extent that there are currently over 700 EEP-
managed restoration projects in various phases of development.  This large number of projects 
has provided EEP with data to compare existing fees to actual project costs.  The analysis 
revealed a substantial discrepancy between actual project costs and payments received.  Project 
costs have been rising due to increasing land values and escalating project design and 
construction costs.  EEP also implements a number of more costly projects in urban or 
urbanizing areas where higher land prices and infrastructure constraints increase costs of design 
and construction.  Increasing project costs led EEP to the conclusion that fees for stream, riparian 
wetlands and non-riparian wetlands must be increased to keep pace with actual restoration costs 
and for EEP to continue to operate an In-Lieu Fee mitigation program as an option for 
developers and other permit applicants statewide.   
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SUMMARY OF RULE-MAKING PROCEEDINGS 
 
Rule-making to revise the Ecosystem Enhancement Program’s (EEP) compensatory mitigation 
fees was initiated in late 2006.  Hearings were held in January 2007 and comments were received 
through mid-February of 2007.  The hearing officers (Environmental Management Commission 
members Peterson, Waldroup and Westall) considered all comments received from the initial 
hearing process and determined that two alternate rule proposals should be published for 
consideration.  This publication occurred in March 2007 and comments were received until May 
15.  The following sub-sections provide details on each of the rule alternatives published and 
comments received on the proposals. 
 
 
Rule Proposal Published in December 2006  
Notice was published in the December 15, 2006 issue of the North Carolina Register to solicit 
comments on proposed revisions to the schedule of fees for EEP’s compensatory mitigation 
program.  Fee increases were proposed for streams, riparian and non-riparian wetlands.  No 
increase for coastal wetlands fees was proposed.  Proposed revisions also included adjustments 
in nomenclature to accurately reference EEP as the name of the program (the existing rules 
reference EEP’s predecessor, the Wetlands Restoration Program) and an increase in the fee 
assessed when EEP is asked to hold protected mitigation properties for stewardship purposes.   
The notice (replicated in Appendix 1) also communicated the time and location of three public 
hearings held in January of 2007.  A public announcement was also developed and distributed to 
interested parties via electronic mailings to communicate the nature of the proposed rule 
revisions and the time and place of the public hearings (see Appendix 2). 
 
The rule published on December 15, 2006 proposed a three tier fee system based on county 
boundaries.  Currently, fees are uniform across the state and are intended to reflect the average 
cost of mitigation.  The three-tier fee proposal was based on varying costs incurred in different 
parts of the state.  Costs vary in different locations due to a variety of factors.  The three-tiered 
system was designed to capture variable costs associated with urban environments and increased 
costs associated with escalating land prices in coastal North Carolina. 
 
The proposed categories were Urban, Rural and Coastal and were based on county boundaries. 

o Urban counties were selected according to their connection to the state’s largest 
municipalities and their designation as an urban or urbanizing area in relation to the 
Phase II stormwater rules.  EEP proposed defining 31 counties that would be subject to 
fees associated with urban areas. 

o Coastal counties were identified as those in eastern North Carolina that have higher 
project costs because of escalating real estate values.  EEP proposed defining 17 counties 
as Coastal. 

o Rural counties were all counties not defined as Urban or Coastal. 
 
The following map illustrates the location and distribution of counties proposed for definition as 
Urban, Rural or Coastal under the original rule proposal.   
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Proposed Fee Category by County
 

osed based on a combination of information including statistical 
uild project data, per-unit cost analysis of EEP full-delivery project 
 costs.  No changes were proposed to the fee for Coastal Wetland 

Stream Fees – cost per linear foot 
Proposed 

Urban Counties Rural Counties Coastal Counties 
$332 $232 $232 

 
iparian Wetland Fees – cost per acre 

Proposed 
Urban Counties Rural Counties Coastal Counties 

$56,000 $32,000 $38,000 
 

-Riparian Wetland Fees – cost per acre 
Proposed 

Urban Counties Rural Counties Coastal Counties 
$21,000 $21,000 $24,000 

P is sometimes asked to assume the responsibility of long-term 
f properties preserved in perpetuity for projects not constructed, 

 The Department of Environment and Natural Resources’ Office of 
 Affairs has established a program that focuses on the long-term 
ected for mitigation purposes.  Therefore, the revision of this part 
o direct payments for this service to the Conservation Grant Fund 

 



 

Endowment.  The fee was proposed to be revised from $397 per acre to $1,000 per acre, with a 
minimum payment of $1,000. 
 
Hearing Participation and Comments Received 
There were a total of 37 attendees and 6 speakers at all three public hearings.  A list of attendees 
at each hearing is provided in Appendix 3.  The following information summarizes attendance 
and speakers by each hearing: 
 
New Bern – 11 attendees; 0 speakers 
Raleigh – 22 attendees; 5 speakers 
Morganton – four attendees; one speaker 
 
A total of seven written comments were received by the end of the comment period.  These 
written submissions are reproduced for reference in Appendix 4. 
 
Major Issues and Staff Responses 
This section provides a summary of major issues that were conveyed during the commenting 
process on the proposed rule.  The comments and agency responses are presented in three 
sections: comments related to proposed fee categories; comments related to proposed fee values; 
and miscellaneous comments. 
 
Comments on Proposed Fee Categories (Comment summaries are underlined followed by a 
brief response ) 
 
An impacter might pay an urban fee but the restoration could occur in an area subject to rural 
fees.  Urban payments should require replacement in urban environments. 
EEP is required to provide replacement of impacts within the same 8-digit catalog unit (CU).  
Under the proposed three tier system based on county boundaries, more than one fee type can 
occur within one 8-digit CU.  Under this proposal, someone could pay an urban fee but 
replacement may occur in a non-urban designated county.  Originally, staff considered defining 
the fee categories based on 8-digit CU boundaries, but proposed fee categories based on county 
boundaries to make it easier for users of the program.  
 
Mountain areas are also experiencing increasing land values similar to what is happening in 
coastal NC.  In addition, restoration opportunities in the mountains can be limited.  For these 
reasons, fees in mountains should be higher. 
EEP concurs with the assessment that land values and the limited number of restoration 
opportunities can influence project costs.   
 
Harnett County should not be defined as urban. 
Upon further examination, it appears that Harnett County has been defined by EPA as 
urban/urbanizing because it has a small amount of urban area within its boundaries.  Hoke 
County and Stokes County are similarly classified.  If this three-tiered system were to be 
pursued, these three counties should be defined as rural. 
 
Hearing officers should consider defining fee areas based on watersheds (8-digit catalog units) 
instead of counties. 
A fee system that varies based on county boundaries was proposed with the intent of making the 
application of fees more predictable for program participants.  EEP believes that a tiered system 
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based on watershed boundaries is also feasible and is willing to make available resources that 
would help users locate the watershed within which the impact is occurring. 
 
Comments on Fee Values 
EEP’s project costs are inflated because the program does not manage costs effectively. 
EEP takes care to manage project costs to keep them as reasonable as possible.   
Specifically, EEP does the following to manage project costs: 
 

o EEP has declined to award full-delivery project proposals when unit costs were 
considered to exceed the program’s fee schedule significantly. 

o For each restoration project, EEP develops a budget that is based on the fee schedule and 
strives to adhere to that budget. 

o EEP has taken actions to increase competition for full-delivery projects and construction 
contracts to allow the open market to define actual costs.  An example of this is EEP has 
offered training to construction contractors to increase the bidder pool.  This not only 
increases competition, but it also enhances project quality, reducing potential 
maintenance costs. 

o Each contract scope is reviewed by EEP staff to ensure that no unnecessary services are 
included and that the amount of time assigned by the consultant to various tasks is 
reasonable.  EEP also ensures that the consultant team uses resources appropriate to each 
task. 

o It is EEP’s policy to conduct restoration activities in a way that minimizes maintenance 
costs.  An example of this is our partnership with the Carolina Vegetation Survey, with 
whom we are working to develop a database of the types of vegetation that are planted on 
our project sites and the success rates of the plantings.  To the extent we can improve 
planting success, this collaboration may minimize the need for with secondary planting 
efforts and reduce costs. 

o When appropriate, EEP seeks to implement projects that do not require a large amount of 
engineering and construction to reduce per-unit project costs.  Examples of this can be 
seen in costs for dam-removal projects, which are below the fee schedule. 

o EEP maximizes economic efficiencies by meeting multiple mitigation requirements 
through larger, more cost-effective projects statewide.   

 
The proposed fee increases are excessive and arbitrary. 
The proposed fee revisions are based on actual project cost data.   
 
EEP is performing a service that would be more efficiently completed by the private sector. 
EEP contracts with private-sector businesses to design, construct and monitor mitigation sites.  
So, many of the benefits of private-sector participation are already being realized.  In addition, 
because EEP must adhere to state contracting guidelines, more companies have the opportunity 
to compete to provide the services needed.  Through competitive outsourcing, EEP brings to bear 
the benefits of both the private and public sectors.  EEP does not deliberately compete with 
private mitigation providers and has directed ILF program applicants to mitigation banks when 
they are known to be an option.  Although private mitigation opportunities exist in some areas, 
EEP is the only program that provides mitigation statewide in all hydrologic units and operates 
on a watershed-needs basis.  Nothing related to the operational practices and existence of EEP 
limits or prohibits the establishment of private mitigation banks.   
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Miscellaneous Comments 
Before fees are raised, EEP should disclose funds collected, funds expended, amount dedicated 
to administrative purposes and detailed project costs including project budgets. 
EEP provides detailed revenue and cost information in quarterly and annual reports published via 
the Web at www.nceep.net. 
 

Rule Proposals Published in March 2007 
As indicated earlier in this report, the hearing officers gave consideration to comments received 
on the December proposal and determined that two additional fee proposals should be considered 
in order to respond to the comments.  These proposals were: 

• Maintain a flat fee structure to resolve issues associated with a variable fee system; 
and 

• Adopt a two-tier fee system based on hydrologic unit boundaries to address concerns 
that replacement in higher fee areas be provided within the same area and to respond 
to comments that other factors besides the urban environment and high land costs in 
coastal areas contribute to higher project costs. 

 
The proposals as published in the N.C. Register are included in Appendix 5.  The announcement 
of the alternate proposals sent to interested parties is included in Appendix 6. 
 
Alternate Proposal #1 – Single Statewide Fee 
For this fee system, EEP would maintain a single statewide fee set at the 85th percentile of 
statistics related to project cost data (these project statistics are included in the document 
provided in Appendix 6).   
 

Mitigation Type Stream Riparian Wetland Non-riparian Wetland 
Mitigation Unit linear foot acre acre 
Fee $300 $57,725 $32,450 

 
 
Alternate Proposal #2 – Two-Fee System 
Under this proposal, EEP would administer a two-fee system based on eight-digit hydrologic 
units (as defined by the U. S. Geological Survey).  The higher fee would be used in hydrologic 
units where project costs are increased due to factors such as urban constraints, higher land costs 
and limited mitigation opportunities.  The higher fees were proposed at the 90th percentile of all 
project statistics (see Appendix 6) and lower fees are equal to the originally proposed rural fee, 
adjusted for inflation. 
 

Mitigation Type Stream Riparian Wetland Non-riparian Wetland 
Mitigation Unit linear foot acre acre 
Fee 1 $323 $59,600 $43,000 
Fee 2 $244 $33,696 $22,113 

 
Under proposal two, the shaded hydrologic units in the map shown below would be subject to 
the higher fees.  These catalog units were chosen based on project costs, known factors 
contributing to higher costs and public comments received during the first comment period. 
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Comments Received and Agency Response 
After publication of the two alternate rule proposals, EEP received six written comments which 
are reproduced for reference in Appendix 7.  This section provides a summary of major 
comments received that have not been captured and addressed in the section summarizing 
comments on the original rule proposal. 
 
Comments on the Two Alternates (Comment summaries are underlined followed by a brief 
response ) 
 
 
All three fee structures received some level of support.   
The comments received did not offer overwhelming support for any single proposal made.  
Individual comments expressed support for a tiered system based on counties, a tiered system 
based on hydrologic units, and a flat-fee system.   
 
Use of the 85th percentile should be justified. 
The 85th percentile of the project cost data was used in the proposal for the single-fee system for 
a number of reasons.  One is that the annual inflation adjustments have not kept pace with project 
costs, and a fee that does not account for that issue will lead EEP to revise fees again in the near 
future.  In addition, the fee needs to reflect the fact that the mitigation requirements and 
associated payments that EEP accepts are normally made in small increments relative to 
restoration project size (for example 100 feet of stream impact versus a 3,000-foot restoration 
project).  EEP must sometimes build a project larger than accumulated mitigation requirements.   
Not only are there are cost efficiencies associated with larger projects, but there are also 
environmental benefits and increased success rates associated with holistic development of 
restoration sites.  There is also a goal based on the preferences of regulatory agencies for EEP to 
be able to, to the extent possible, provide mitigation in advance of environmental impacts to 
avoid temporal loss of functions associated with wetlands and streams.  Setting fees at an 
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appropriate level helps to ensure the program can balance sound restoration project development 
with the demand for mitigation credit and thus sustain the program.  An additional factor in the 
growth of fees beyond inflation is the diminishing opportunities for building mitigation in areas 
were land values are growing.  Without a forward looking fee setting process the program’s 
financial viability cannot be sustained.  
 
Fees proposed are not high enough to support the implementation of projects in urban areas. 
Implementation of projects in urban areas is important because impacts to aquatic resources 
often occur in these locations. 
EEP implements projects in watersheds identified as needing restoration.  The program 
prioritizes watersheds where impairment to water quality and other watershed functions exists.  
Inevitably, degraded urban watersheds are often identified as priorities.  EEP is committed to 
implementing projects where they will generate the greatest environmental benefit, and that 
includes doing projects in urban areas.  EEP manages project costs across the total program – it 
is unusual for an individual project cost to exactly match the per unit cost specified in program 
fees.  Project costs can either be above or below the fee.  As such, EEP will continue to 
implement some projects in urban areas for costs above the fee schedule.  EEP has determined 
that the fee schedule proposals under consideration will allow urban mitigation projects where 
those opportunities exist. 
 
Is a list of mitigation banks available? 
While EEP does not maintain a complete list of private mitigation banks or other private 
mitigation opportunities available, the U.S. Army Corps of Engineers has information on 
approved mitigation banks in North Carolina. 
 
What percentage of the fee is dedicated to EEP administration? 
EEP administration costs have consistently accounted for approximately six percent of total 
program expenditures. 
 
It was suggested that the EMC conduct a close examination of EEP operations. 
An analysis of EEP operations is beyond the scope of the examination and revision of the 
program’s schedule of fees.  It is noted however that the NC General Assembly recently 
conducted a study of a potential merger between the Clean Water Management Trust Fund and 
the EEP.  This study included a thorough examination of EEP operations.  EEP is prepared to 
present an overview of the program and the findings of this study to the EMC at the 
Commission’s request. 
 

HEARING OFFICERS’ RECOMMENDATIONS 
 
The hearing officers have deliberated carefully and with considerable discussion on the issues 
surrounding the revision of EEP’s fees for compensatory mitigation.  During these deliberations, 
a number of important issues were raised and considered as part of the recommendation-making 
process.  These issues and the resulting recommendation are outlined below. 

Important Considerations 
In making their recommendation, the hearing officers want to ensure the following: 
 
The fees established through this revision should allow EEP to operate effectively while 
maintaining financial viability without initiating another fee revision in the near future.  Fees 
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should be sufficient to support the ILF program without the need for continual adjustment and 
essentially an ongoing rule making process.  Annual inflation adjustments alone are not keeping 
pace with escalating costs of implementing projects.  Despite annual adjustments since 2003, it is 
clear that costs will continue to exceed revenues without a fee increase.  Setting the fee at the 
85th percentile level above the current mean cost should satisfy this concern.  It is impossible to 
predict the growth in fees outside of inflationary factors.  With the key components of the 
program, land costs, design, construction and monitoring, likely to continue to grow beyond 
current program costs, it is prudent to logically consider these increasing costs in a fee setting 
process.  
 
Restoration should occur in both urban and rural environments. 
Significant concerns surround the fact that EEP project data and other information revealed in 
the hearing process demonstrate that restoration projects in the urban environment exceed the fee 
schedule and can drive EEP to concentrate lower cost projects in rural environments.  Under a 
tiered fee system, higher fees for some areas would be established in part because of the presence 
of urban areas, within which project implementation would be more expensive.  Regardless of 
the fee schedule that is adopted, EEP would continue to implement projects based on a watershed 
approach and priorities identified in EEP’s planning processes.  The hearing officers agreed 
strongly that urban projects should be promoted and that every effort should be made by EEP to 
find ways to build standard mitigation credits and apply innovative mitigation credit approaches 
within urban and developing areas.  
 
EEP should seek mitigation credit for non-traditional mitigation projects. 
EEP is committed to implementing urban projects where they are deemed important to the 
restoration of watersheds.  Costs can be a constraining factor in EEP’s ability to implement urban 
projects, as can the limited opportunities for traditional mitigation in urban settings.  EEP has 
been working to gain approval from State and Federal regulatory agencies to get mitigation 
credit for non-traditional mitigation projects (such as stormwater retrofits and other best 
management practices) in urban areas to offset watershed functions lost to impacts to aquatic 
resources.  Key to this effort is agreement on the amount and type of mitigation credit that a non-
traditional project would generate.  Just as the program cannot invest in a project before there is 
sufficient confidence that we will receive payments to cover project costs, EEP cannot invest in a 
project without assurance of adequate mitigation credit.  The hearing officers unanimously 
expressed their support for projects in urban areas as well as a resolution to what mitigation 
credit these projects would yield.  EEP is available to report to the EMC or the Water Quality 
Committee on the issues related to providing mitigation in urban environments.  The hearing 
officers indicated they would urge the EMC to request such a presentation.   
 
The fee adjustment should be sufficient to allow EEP to continue to provide an ILF option. 
The hearing officers acknowledged that EEP provides an important service to the regulated 
community in North Carolina.  The importance of this service was recently validated in 
responses to a survey that EEP issued to customers of the ILF program in early 2007 (see 
Appendix 9).  This particular survey was sent to agents hired by ILF customers, such as 
residential and commercial developers, individual homeowners, local and federal agencies and 
non-profits.   The survey found that customers electing to pay into the ILF program were highly 
satisfied with their experience using EEP.  In addition, some respondents noted that in many 
areas of the state other mitigation options were either unavailable, inconvenient, more expensive 
or not viable for them.  If fees are not set at a level sufficient for EEP to comply with transferred 
regulatory requirements, the option of satisfying these requirements through payment to EEP 
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may no longer be available to the regulated community.  The hearing officers also noted that 
EEP experiences difficulty at entering into conservation agreements with willing landowners 
when fees are not adequate to compensate for land costs at existing property value levels. 
 
 
Management and operation of the EEP program. 
Several comments were made concerning the operation and efficiency of the EEP program.  The 
hearing officers agreed that the revised fees proposal process is directly related to the costs of 
providing mitigation credits under the ILF approach administered by EEP and that this issue is 
not within the scope of considering revised fees.  Additionally, as noted within this document, 
the cost of administration represents only six percent of the mitigation process as a whole.  The 
program is already being looked at under a legislative process in relation to EEP’s organizational 
location and composition.  Based on information presented to the hearing officers by EEP staff, 
this evaluation is looking at some of these issues.  The hearing officers certainly did not note any 
operational efficiency issues with EEP and would only recommend that the EMC request a 
briefing from EEP on the results of the legislative evaluation.   
 

Recommendation 
During the deliberations conducted in order to develop a recommendation on this rule revision, 
the hearing officers converged on consideration of two of the three proposals presented: the two-
tier fee based on watershed boundaries the maintenance of a single, yet higher fee, for the whole 
state.  All three hearing officers had sympathy with each of the two alternatives yet differed 
among one another in the degree of support for each option.  This resulted in two hearing officers 
favoring a dual fee structure and one favoring a single fee structure.  All three hearing officers 
wanted the full commission to be aware of and carefully consider the choice between these two 
options so that when motions are made in support of the dual fee or the single uniform fee, the 
policy distinction will be clear and the will of the majority can prevail.  Therefore, the 
recommendation in this report includes a majority recommendation and a minority report as 
presented below. 
 
Majority Recommendation 
Based on consideration discussed above, a majority of the hearing officers recommend adoption 
of the two-tiered fee system with boundaries defined by hydrologic units.  The rule language for 
this option is presented as Option 2 in Appendix 5.   
 
Minority Report 
Because of concerns that a variable fee system would result in some users of the program paying 
higher prices that may not result in projects in urban areas, one hearing officer is in favor of the 
single fee system (Option 1 in Appendix 5) and does not support the majority recommendation. 
 
The discussions among the hearing officers concerning which approach to take were related only 
to procedural and administrative concerns.  The hearing officers unanimously agreed on the need 
for the fee increases and for the use of the 85th percentile fee level.  The consideration of the two 
alternatives reflected no basic disagreement on the basis and supporting information justifying 
the fee increase.  It was agreed that both options would be presented in the recommendation and 
presented to the full commission for consideration of all members. 
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PROPOSED REVISION TO RULE 15A NCAC 2R .0402: 

PUBLIC HEARINGS:  January 8, 9 and 11, 2007 
 

The N.C. Department of Environment and Natural 
Resources will conduct three public hearings on behalf of 
the Environmental Management Commission (EMC) in 
order to receive public comments on proposed revisions 
to the rule that establishes the Schedule of Fees for the 
NC Ecosystem Enhancement Program (EEP) (15A 
NCAC 2R .0402).  The proposed revisions are to establish 
fee categories for and adjust fees for streams, riparian 
wetlands and non-riparian wetlands.  In addition, an 
increase in the fee for the management and maintenance 
of properties donated to EEP is proposed.  Also proposed 
are revisions to 15A NCAC 2R .0101, .0201, .0203 and 
.0401 to accurately reflect the name of the responsible 
agency.  
 

SUMMARY OF THE PROPOSED RULE 
REVISION 
In accordance with N.C. General Statute § 143-214.12, 
EEP has established a fee schedule for payments made 
to the Ecosystem Restoration Fund.  Individuals, 
agencies, and companies that choose to use EEP to 
meet compensatory mitigation requirements for stream 
and wetland impacts pay these fees.  The fees cover 
the costs of stream and wetlands restoration including 
site acquisition, project design and project 
construction.  Data and information on the actual cost 
of over 100 restoration projects indicates that current 
fees are too low.  Project cost data also show that 
restoration in urban and coastal environments is more 
expensive than in rural environments. Therefore EEP 
is proposing three fee categories to capture these 
differences.  Specifically, the proposed rule revisions 
include: 

PUBLIC HEARINGS 
Hearing #1 – New Bern 

Location: Craven County Cooperative 
Extension Office  

  300 Industrial Drive 
  New Bern, N.C. 28562  
 
Date:  Monday, January 8th, 2007 
 
Time:  6:30 p.m. 
 

Hearing #2 - Raleigh 
Location: Ground Floor Hearing Room  
   Archdale Building 
   512 N. Salisbury St. 
  Raleigh, N.C. 
 
Date:  Tuesday, January 9th, 2007 
 
Time:  6:30  p.m. 

Hearing #3 - Morganton 
Location: Western Piedmont Community 

College -- Moore Hall/Leviton 
Auditorium 

  1001 Burkemont Ave. 
  Morganton, N.C. 
 
Date:  Thursday, January 11th, 2007 
 
Time:  6:30  p.m. 
 

 
1. Establishment of three fee categories (urban, coastal and rural) defined geographically by county 

boundaries.  Urban counties are those 
designated as urban or urbanizing by the 
U.S. Environmental Protection Agency; 
coastal counties are those that have the 
presence of waterfront properties that 
have higher real estate costs; and rural 
counties are all other counties in the 
state not otherwise defined (see map). 

2. Overall raise fees for wetlands and 
also raise fees for stream restoration 
in urban counties (see table). 

3. Raise the fee for the monitoring and 
maintenance of easements and 
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properties donated to the program (not in association with restoration projects) from $397 per acre to 
$1,000 per acre with a minimum payment of $1,000. 

4. Other minor revisions to reference the current name of the program – the Ecosystem Enhancement 
Program (formerly known as the Wetlands Restoration Program). 

 
The full text of the proposed rule revision can be accessed via the internet at: 
http://www.oah.state.nc.us/rules/register/.  The text has been published in Volume 21, Issue 12 of 
the North Carolina Register. 
 
Proposed Fee Revisions 
 

Proposed Fee Mitigation Type Existing Fee 
Urban Rural Coastal 

Stream (per linear foot) $232 $332 $232 $232 
Riparian Wetland (per acre) $27,847 $56,000 $32,000 $38,000 
Non-Riparian Wetland  (per 
acre) 

$13,924 $21,000 $21,000 $24,000 

 

List of Proposed Urban Counties: Alamance, Alexander, Buncombe, Burke, Cabarrus, 
Caldwell, Catawba, Chatham, Cumberland, Davidson, Davie, Durham, Edgecombe, Forsyth, 
Franklin, Gaston, Guilford, Harnett, Haywood, Henderson, Hoke, Mecklenburg, Nash, Orange, 
Pitt, Randolph, Rowan, Stokes, Union, Wake, Wayne 

List of Proposed Coastal Counties: Beaufort, Brunswick, Camden, Carteret, Craven, Currituck, 
Dare, Hyde, Jones New Hanover, Onslow, Pamlico, Pasquotank, Pender, Perquimans, Tyrrell, 
Washington 

 
FEEDBACK SOLICITED 
The Environmental Management Commission is seeking constructive feedback on the rule revision as 
proposed.  The submission of data on actual restoration project costs and land maintenance costs to 
support comments related to fees is strongly encouraged.  The Commission will consider setting fees 
higher or lower than those presented in the proposed revised rule based on comments and data received. 
 
HOW TO SUBMIT COMMENTS 
The purpose of this announcement is to encourage those interested in this proposal to provide comments.  
You may provide relevant verbal and/or written comments at the public hearings, or you may submit 
written comments by the close of the comment period.  The deadline for submitting written comments is 
February 15, 2007.  All relevant comments received by the deadline will be public record and will be 
considered by the Environmental Management Commission during the rule-making process.  Please 
submit comments, questions and/or requests for additional information to: 
     
Suzanne Klimek DENR-Ecosystem Enhancement Program Tel:        (919) 715-1835 
    1652 Mail Service Center   E-mail:    suzanne.klimek@ncmail.net 
    Raleigh, N.C.  27699-1652 
     

A-
20

http://www.oah.state.nc.us/rules/register/


APPENDIX 3 – LIST OF ATTENDEES OF PUBLIC HEARINGS 

A-
21



 
Participants in Public Hearings 
 

Public Hearing Name of Attendee Attendee Affiliation 
New Bern – January 8, 2007   
 Dave Inscoe Carteret EDC 
 Don Baumgardner Craven Co. Planning 
 Ray Harris NCSU 
 Charlie Humphrey NCSU 
 Tim Buck Pamlico Co 
 Jonas Hill Pamlico County Planning 
 Jason Frederick Craven Co. 
 Steven Krpata SAK Development 
 Stephanie Currier Craven County Planning 
 Bill Price Morehead City resident 
 Jack Best Golsdboro-Developer 
Raleigh- January 9, 2007   
 Jay Burke  
 Jim Halley  
 Jennie Atkins NCDWQ 
 David Lee  
 David Godley EBX 
 Sarah Mercer ETD 
 Reuben Jones Milone and MacBroom 
 Allistair McCaulay NC Homebuilders’ Assoc. 
 Chris Burkhardt  
 William Sessions Clemson 
 Travis Hamrick Restoration Systems 
 Gary Morton City of Raleigh 
 Jay Sikes City of Raleigh 
 Mick Greeson  
 Kristin Walker NCGA 
 John Preyer Restoration Systems 
 Deborah Anderson NCDOT 
 Cherri Smith NCDOT 
 Carol Hollenkamp NCDWQ 
 Kevin Yates John R. McAdams Co. 
 John Braxton Wake Stone Corp. 
   
Morganton- January 11, 
2007 

  

 Neill Yelverton WNR 
 David ? WNR 
 Karla Hammer Knotts Knotts Development 
 Brian? Martin Marietta 
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Announcement 
Republication of Proposed Revisions to 15A NCAC 2R .0402 

Schedule of Fees Applied to the Ecosystem Enhancement Program 
 
Background 
On December 15, 2006, the Ecosystem Enhancement Program published proposed revisions to 
15A NCAC 2R .0402; Schedule of Fees Applied to the Ecosystem Enhancement Program in the 
NC Register.  In January of 2007, three public hearings were held to receive comments on these 
revisions.  The hearings were held in New Bern, Raleigh and Morganton.  Written comments on 
the proposed revisions were accepted through February 15, 2007. 
 
Summary of Comments Received 
All comments received on the proposed revisions were focused on the rule that establishes EEP’s 
monetary rates for in lieu fee payments for compensatory mitigation.  The specific proposal was 
to establish three fee categories across the state (urban, coastal and rural) and to increase fees for 
streams, riparian wetlands and non-riparian wetlands.  The original proposal is available for 
reference at:  http://www.nceep.net/pages/mitigate.htm 
 
Most of the comments received questioned how the fee categories were established.   
 
Concerns with the fee categories included:  

 Some counties defined as urban should not be defined as such. 
 An in-lieu fee program client could pay an urban fee, but EEP could put the restoration 

project in a rural area. 
 The fee-category framework does not capture non-urban areas where mitigation costs are 

higher for other reasons. 
 The fee-category framework should be based on watersheds instead of counties. 

 
In addition to comments regarding the fee categories, concerns were raised about increasing 
mitigation costs and the justification for increasing costs was questioned.   
 
Response to Comments 
The following data presents statistics related to EEP’s project cost data.  These data have been 
central to developing the proposed rule revisions. 
 
Project Cost Data 

 Stream Riparian Wetland Non-riparian 
Wetland 

Number 106 28 15 
Mean $258.61 $37,214.29 $26,878.67 
Median $249.00 $28,500.00 $23,000.00 
Standard Deviation $105.86 $16,416.35 $16,809.22 
80th Percentile $295.00 $43,100.00 $32,100.00 
85th Percentile $300.11 $57,725.00 $32,450.00 
90th Percentile $322.68 $59,600.00 $43,000.00 
95th Percentile $391.92 $65,000.00 $57,050.00 
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Two Alternate Proposals Developed 
In response to the comments received, the hearing officers have developed two alternate fee 
proposals for consideration and comment.  These proposals have been published in the March 
15, 2007 edition of the N.C. Register.  Written comments will be accepted through May 15, 2007 
(see comment procedure at the end of this document). 
 
Alternate Proposal #1 – Single Statewide Fee 
For this fee system, EEP would maintain a single statewide fee set at the 85th percentile of 
statistics related to project cost data.   
 
Mitigation Type Stream Riparian Wetland Non-riparian Wetland 

Mitigation Unit linear foot acre acre 
Fee $300 $57,725 $32,450 
 
 
Alternate Proposal #2 – Two Fee System 
Under this proposal, EEP would administer two fees separated by eight-digit hydrologic units (as 
defined by the U. S. Geological Survey).  One fee would be higher to reflect the parts of the state 
where project costs are increased due to factors such as urban constraints, higher land costs and 
limited restoration opportunities.  The higher fees are proposed at the 90th percentile of all 
project statistics and lower fees are equal to the originally proposed rural fee, but they have been 
adjusted for inflation. 
 
Mitigation Type Stream Riparian Wetland Non-riparian Wetland 

Mitigation Unit linear foot acre acre 
Fee 1 $323 $59,600 $43,000 
Fee 2 $244 $33,696 $22,113 
 
Within this system, the shaded hydrologic units in the map shown at the end of this document 
would be subject to the higher fees.  These catalog units were chosen based on project costs, 
known factors contributing to higher costs and feedback during the first comment period. 
 
Comment Procedure 
The purpose of this announcement is to encourage those interested in this proposal to provide 
comments.  You may submit written comments by the close of the comment period.  The 
deadline for submitting written comments is May 15, 2007.  Comments may be sent via postal 
mail or e-mail.  All relevant comments received by the deadline will be public record and will be 
considered by the Environmental Management Commission during the rule-making process.  
Based on the comments received, the EMC may adopt: 1) the proposed rule originally noticed on 
December 15, 2006; 2) one of the alternate proposals provided herein and published in the N.C. 
Register on March 15, 2007; or 3) some combination of all of the proposals provided.  The EMC 
may set fees higher or lower than those published in the N.C. Register.  Please submit comments, 
questions and/or requests for additional information to: 
     
Suzanne Klimek   DENR-Ecosystem Enhancement Program Tel: (919) 715-1835 
   1652 Mail Service Center   
   Raleigh, N.C.  27699-1652     
   E-mail: suzanne.klimek@ncmail.net 
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Map showing hydrologic units that would be subject to Fee 1 under the proposed Two-Fee 
system.  In the proposed rule language in the N.C. Register, these are identified in Option 2.  See 
http://www.oah.state.nc.us/rules/register/ to review the language published in the March 15, 
2007 register. 
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APPENDIX 8 – CURRENT MITIGATION FEES (EFFECTIVE JULY 1, 2007) 
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NCEEP Schedule of Fees Effective July 1, 2007 
 
 
 
 

 
Fee Category (unit) 

 
Fee Schedule 

Property Management (acre)  
$419 

Stream (linear foot)  
$245 

Non-riparian Wetland (acre)  
$14,676 

Riparian Wetland (acre)  
$29,351 

Coastal Wetland (acre)  
$146,754 
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APPENDIX 9 – RESULTS OF ILF SURVEY 
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In-Lieu Fee Survey to Agents / Consultants 
Draft Compilation of Survey Results 

 
Total Surveys Mailed on 2/23/07:  87 Agents of Applicants who have made 
 payments to EEP since July 2006 
Surveys Returned as of 6/4/07: 41 responses (47%)  
 
1.  How did you first learn about the “In-Lieu Fee” (ILF) program?   

 13 Staff at the US Army Corps of Engineers 
 3 Staff at the NC Division of Water Quality 
 17  My own research / experience regarding permit requirements 
 8 A colleague told me about it 
 1 The EEP Web site (www.nceep.net) 
 4 Local government regulatory staff 
 0 Other (please explain) _____________________ 
 
Note:  some respondents selected more than one answer. 
 
 

2.  Was the Ecosystem Enhancement Program (EEP) staff with whom you worked: 
  
    Not at all  Extremely  
 

Knowledgeable?  1  2  3(4)  4(16) 5(20) 
 

Polite/Respectful?  1 2 3(1) 4(15) 5(24) 
 

Responsive?   1 2 3(4) 4(10) 5(26) 
 
Helpful?   1 2 3(3) 4(17) 5(20) 
 
Timely?   1 2(1) 3(4) 4(13) 5(23) 

 
 
 

3.  Overall, how satisfied are you with your experience using the EEP’s ILF program 
to meet mitigation requirements? 

 
  Not at all   Extremely 
   Satisfied   Satisfied 
 
  1 2 3(2) 4(11) 5(28) 
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4. Thinking specifically of the most recent time you worked with a client using this 
program, do you think the fee was reflective of what it would have cost your client, in 
time and materials, to build a project that satisfied their compensatory-mitigation 
requirements? 

 
9 I don’t know. 
 
2  No.  My client could have provided a compensatory-mitigation project for 

less. 
 Note:  One respondent wrote:  “(Buffer Impacts – my   
 answer would be different for stream or wetland impacts.)” 
 The other said “yes” to question 6. 
10  The cost was about the same as what it would have cost my client  to 

provide the compensatory mitigation themselves. 
 
21  Yes.  The fee was very reasonable. It would have cost my client more to 

do the mitigation themselves. 
 

Note:  some respondents selected more than one answer. 
 
 

5. Again, thinking of your most recent experience, why did you / your client choose 
to use the EEP ILF Program?  (Please check all that apply.) 

 
 8  My client needed a permit/ variance approved quickly and had   
  no other options. 
 
 8  The program was less costly or equal in cost to other mitigation  
  options. 
 
 14 My client’s organization is not equipped to directly provide the   
  mitigation that the U.S. Army Corps of Engineers / N.C. Division   
  of Water Quality / local government required. 
 
 27 It was simply more convenient to pay the fee and let EEP provide   
  the mitigation. 
 
 23 The client had no opportunity for on-site, in-kind mitigation. 
 
 
6.   Would you recommend that clients use the EEP ILF program in the future? 
 
 40 Yes. 
 0  No.   Why not? ________________________________________ 
 
 Note:  One respondent did not answer this question.  However, that person 
 answered “5” to question #3. 
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7. Is there anything else you would like to tell us? 
 

1. I feel like your program has grown and improved considerably since Kelly 
Williams began working for you.  She is, by far, the best ILF coordinator 
I’ve worked with. 

2. Kelly Williams has always been extremely helpful and very timely in 
responding to requests.  

3. The minimum amount of mitigation per purchase is 0.25 acres.  There 
should be smaller amounts available for purchase, or at least in 0.10 
increments. 

4. The fee was too high.  [This respondent answered “don’t know” to #4, 
and said “yes” to #6.] 

5. Kelly is awesome.  Keep up the good work. 
6. Kelly Williams is great to work with!  Give this lady a raise! 
7. Most of my clients are developers who do not wish to tie themselves to a 

subdivision by a 3-5 yr. wetland monitoring requirement.  Once their part 
in development is complete, many will dissolve the corporation – and by 
extension financial support. 

8. Less than ¼ ac. increments would help costs for impacts of .10 ac or less. 
9. To me it would avoid some confusion if “saltwater wetland” designation 

was changed to “coastal wetland” so it would be consistent with NC Div 
of Coastal Management’s rules and designation. 

10. Almost all permits are for impacts less than 0.25 acres.  It would be more 
cost effective to purchase less credits. 

11. We do not suggest the NCEEP Conservation Easements now.  Our clients 
are better served by other conservation easement recipients.  EEP is very 
slow with conservation easements.  [Stephanie to contact this respondent.] 

12. Alexander County should not be considered an Urban County with 
regards to increasing fees.  It has one high school. 

13. Kelly Williams did a great job. 
14. Staff was helpful (Kelly Williams) worked with us in a professional 

manner, and was responsive to our needs. 
15. The program is good, but please keep the fees reasonable. 
16. Thanks! 
17. In the last 6-8 months, the turn around for ILF acceptance has been very 

timely and coordinator very helpful. 
18. This was my first experience – excellent help! 
19. Keep up the good work 
20. Sometimes inconsistencies between USACE and NCDWQ mitigation 

requirements for projects cause confusion for everyone when EEP fees are 
due at different times (ex: NCDWQ requires mitigation payment prior to 
issuance of USACE permit).  I feel this is more of a USACE / DWQ issue 
rather than EEP; however patience from EEP when changes to project 
requirements are made is greatly appreciated!  Thank you. 
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8. Name, Address, Phone Number (Optional) 
 
 David Meyer, LSS, 210-6547 
 Dana Lutheran (SEGI), 910-452-2711 
 Mark A Russell, Rocky Mt. NC  27804  (check against mailing list) 
 Wes Fryar, Land Management Group Inc, 910-452-0001 
 Kim Williams, Land Management Group, Inc., Wilmington 
 Roxanne & Doug Dorman, Atlantic Env. Consultants, Kitty Hawk 
 Chris Hopper, Biologist, RJ Goldstein &Assoc., Raleigh 
 Kendall Turnage, Environmental Professionals, Inc., Kill Devil Hills 
 Matt Bramblett, Hart & Hickman, 704-586-0007 
 Debbie Edwards, Raleigh 
 Alma Bouchard, Southport 
 Christopher Burkhardt 
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